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other. The petition was properly before the Court of Ap-
peals for its consideration.

III

We now come to the central issue in the case—whether
the Court of Appeals was correct to conclude it “ha[d] no
authority to exercise the extraordinary remedy of manda-
mus,” 334 F. 3d, at 1105, on the ground that the Government
could protect its rights by asserting executive privilege in
the District Court.

The common-law writ of mandamus against a lower court
is codified at 28 U. S. C. § 1651(a): “The Supreme Court and
all courts established by Act of Congress may issue all writs
necessary or appropriate in aid of their respective jurisdic-
tions and agreeable to the usages and principles of law.”
This is a “drastic and extraordinary” remedy “reserved for
really extraordinary causes.” Ex parte Fahey, 332 U. S.
258, 259–260 (1947). “The traditional use of the writ in aid
of appellate jurisdiction both at common law and in the fed-
eral courts has been to confine [the court against which man-
damus is sought] to a lawful exercise of its prescribed juris-
diction.” Roche v. Evaporated Milk Assn., 319 U. S. 21, 26
(1943). Although courts have not “confined themselves to
an arbitrary and technical definition of ‘jurisdiction,’ ” Will
v. United States, 389 U. S. 90, 95 (1967), “only exceptional
circumstances amounting to a judicial ‘usurpation of power,’ ”
ibid., or a “clear abuse of discretion,” Bankers Life & Cas-
ualty Co. v. Holland, 346 U. S. 379, 383 (1953), “will jus-
tify the invocation of this extraordinary remedy,” Will, 389
U. S., at 95.

As the writ is one of “the most potent weapons in the
judicial arsenal,” id., at 107, three conditions must be satis-
fied before it may issue. Kerr v. United States Dist. Court
for Northern Dist. of Cal., 426 U. S. 394, 403 (1976). First,
“the party seeking issuance of the writ [must] have no other
adequate means to attain the relief he desires,” ibid.—a con-
dition designed to ensure that the writ will not be used as a
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substitute for the regular appeals process, Fahey, supra, at
260. Second, the petitioner must satisfy “ ‘the burden of
showing that [his] right to issuance of the writ is “clear and
indisputable.” ’ ” Kerr, supra, at 403 (quoting Bankers
Life & Casualty Co., supra, at 384). Third, even if the first
two prerequisites have been met, the issuing court, in the
exercise of its discretion, must be satisfied that the writ is
appropriate under the circumstances. Kerr, supra, at 403
(citing Schlagenhauf v. Holder, 379 U. S. 104, 112, n. 8 (1964)).
These hurdles, however demanding, are not insuperable.
This Court has issued the writ to restrain a lower court when
its actions would threaten the separation of powers by “em-
barrass[ing] the executive arm of the Government,” Ex parte
Peru, 318 U. S. 578, 588 (1943), or result in the “intrusion
by the federal judiciary on a delicate area of federal-state
relations,” Will, supra, at 95 (citing Maryland v. Soper
(No. 1), 270 U. S. 9 (1926)).

Were the Vice President not a party in the case, the argu-
ment that the Court of Appeals should have entertained an
action in mandamus, notwithstanding the District Court’s
denial of the motion for certification, might present different
considerations. Here, however, the Vice President and his
comembers on the NEPDG are the subjects of the discovery
orders. The mandamus petition alleges that the orders
threaten “substantial intrusions on the process by which
those in closest operational proximity to the President advise
the President.” App. 343. These facts and allegations re-
move this case from the category of ordinary discovery or-
ders where interlocutory appellate review is unavailable,
through mandamus or otherwise. It is well established that
“a President’s communications and activities encompass a
vastly wider range of sensitive material than would be true
of any ‘ordinary individual.’ ” United States v. Nixon, 418
U. S., at 715. Chief Justice Marshall, sitting as a trial judge,
recognized the unique position of the Executive Branch when
he stated that “[i]n no case . . . would a court be required to
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proceed against the president as against an ordinary individ-
ual.” United States v. Burr, 25 F. Cas. 187, 192 (No. 14,694)
(CC Va. 1807). See also Clinton v. Jones, 520 U. S. 681, 698–
699 (1997) (“We have, in short, long recognized the ‘unique
position in the constitutional scheme’ that [the Office of the
President] occupies” (quoting Nixon v. Fitzgerald, 457 U. S.
731, 749 (1982))); 520 U. S., at 710–724 (Breyer, J., concur-
ring in judgment). As United States v. Nixon explained,
these principles do not mean that the “President is above the
law.” 418 U. S., at 715. Rather, they simply acknowledge
that the public interest requires that a coequal branch of
Government “afford Presidential confidentiality the greatest
protection consistent with the fair administration of justice,”
ibid., and give recognition to the paramount necessity of pro-
tecting the Executive Branch from vexatious litigation that
might distract it from the energetic performance of its con-
stitutional duties.

These separation-of-powers considerations should inform a
court of appeals’ evaluation of a mandamus petition involving
the President or the Vice President. Accepted mandamus
standards are broad enough to allow a court of appeals to
prevent a lower court from interfering with a coequal
branch’s ability to discharge its constitutional responsibil-
ities. See Ex parte Peru, supra, at 587 (recognizing juris-
diction to issue the writ because “the action of the political
arm of the Government taken within its appropriate sphere
[must] be promptly recognized, and . . . delay and inconven-
ience of a prolonged litigation [must] be avoided by prompt
termination of the proceedings in the district court”); see
also Clinton v. Jones, supra, at 701 (“We have recognized
that ‘[e]ven when a branch does not arrogate power to it-
self . . . the separation-of-powers doctrine requires that a
branch not impair another in the performance of its constitu-
tional duties’ ” (quoting Loving v. United States, 517 U. S.
748, 757 (1996))).


